I. INTRODUCTION In 1854, the English Exchequer Court delivered the landmark case of Hadley v. Baxendale. 1 That case provided, for the first time in the common law, a defined rule regarding the limitations on recovery of damages for breach of contract. It has been widely celebrated as a landmark in the law of contracts, and more widely as a triumph of the common law system. A little over a decade after it was decided, it had already become highly regarded, for Chief Baron Pollock stated in 1866: "'[A] more extensive and accurate knowledge of decisions in our law books, and a more accurate power of analyzing and discussing them, and ... a larger acquaintance with the exigencies of commerce and the business of life, never combined to assist at the formation of any decision.' "2 White and Summers state that knowledge of the case "'has become a sine qua non to second-year standing in law school."" Richard Danzig notes the "pedagogical centrality" of the case and its characterization as a "judicial invention." 4 Corbin has claimed that Hadley is "'more often cited as authority than any other case in the law of damages.' "" A German scholar, Florian Faust, notes that Hadley's "fame is based on the fact that the case formally introduced the rule of foreseeability into the common law of contract.. .. "6 Perhaps most famously of all, Grant Gilmore stated that "Hadley v. Baxendale is still, and presumably always will be, a fixed star in the jurisprudential firmament." 7 Is this recognition deserved? To some extent, inarguably it is. But is the judicial "inventiveness" ascribed to the Hadley court fully warranted? Was it created out of whole-cloth by ingenious practitioners of the common law? This Article seeks to answer that question, though the title perhaps eliminates any attempt at suspense, for the civil law was most assuredly referenced for the Hadley rule. After this initial introduction, Part II of this Article will discuss the facts and holding of the Hadley case, and describe fully the civilian sources for the rules announced by the Hadley court. Part III will discuss generally the concept of legal transplants, and the interrelation between the development of a particular legal rule and the context of the society in which it is promulgated. Part IV will present, by way of illustration and example only, a handful of other instances in which Anglo-American courts have borrowed from the civil law for purposes of "creating" new common law doctrine. Part V will offer some concluding remarks. 6. Id. 7 . GRANT GILMORE, THE DEATH OF CONTRACT 92 (Ronald K. L. Collins ed., 2d ed. 1995). Interestingly, Gilmore also stated about Hadley: " [W] hy such an essentially uninteresting case, decided in a not very good opinion by a judge otherwise unknown to fame, should immediately have become celebrated on both sides of the Atlantic is one of the mysteries of legal history." Id. at 54.
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II. HADLEY v. BAXENDALE-A "JUDICIAL INVENTION"?
A. The Facts and the Holding of the Case
The plaintiffs in the case, the Hadleys, owned and operated a flour mill in Gloucester, England.' On May 11, 1853, the crankshaft of the mill broke, which stopped the mill. 9 The Hadleys discovered the broken shaft on May 12th, and the next day they sent one of their employees to Pickfords, a local carrier owned by Baxendale, to inquire as to the logistics for having the shaft delivered to W. Joyce and Co., the original manufacturer, for purposes of having a new shaft made for the mill. 10 When the Hadleys' employee asked about the expected turnaround for the delivery, he was told that if the shaft were to be received by noon on any particular day, it could be expected to reach W. Joyce and Co., located in Greenwich, by the next day thereafter. 1 The shaft was eventually delivered to Pickfords for carriage-however, rather than being delivered the next day, through neglect it was delayed for several days before being eventually delivered. 1 2 The Hadley's mill, being shut down during this entire period, thereby suffered lost profits occasioned by the delay, for which they sued. 13 The Hadleys claimed lost profits of £300.1 4 Baxendale was willing to pay only £25, and thus the Hadleys pressed for a full trial. 5 At the original trial, heard by a jury of peers and presided over by Judge Crompton, the jury was instructed as follows: After the jury returned a verdict of £50, Baxendale appealed. After hearing arguments from both parties, the Exchequer Court announced the following rule:
Now we think the proper rule in such a case as the present is this: -Where two parties have made a contract which one of them has broken, the damages which the other party ought to receive in respect of such breach of contract should be such as may fairly and reasonably be considered either arising naturally, i.e., according to the usual course of things, from such breach of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the time they made the contract, as the probable result of the breach of it. Now, if the special circumstances under which the contract was actually made were communicated by the plaintiffs to the defendants, and thus known to both parties, the damages resulting from the breach of such a contract, which they would reasonably contemplate, would be the amount of injury which would ordinarily follow from a breach of contract under these special circumstances so known and communicated. But, on the other hand, if these special circumstances were wholly unknown to the party breaking the contract, he, at the most, could only be supposed to have had in his contemplation the amount of injury which would arise generally, and in the great multitude of cases not affected by any special circumstances, from such a breach of contract. For, had the special circumstances been known, the parties might have specially provided for the breach of contract by special terms as to the damages in that case; and of this advantage it would be very unjust to deprive them.' 7 Based on this announced new rule, the court went on to determine that it was not foreseeable to Baxendale's company that the Hadleys' mill would be stopped during the delay, and therefore Baxendale could not be held responsible for the lost profits incurred during that time.' 8 In the primary opinion of the case, there is cited no prior case as authority for this proposition. No other statutes, or treatises, or commentaries, are mentioned.' 9 When the opinion is thus read in this isolated sense, for the first time, it would appear to be a view to the phenomenon of common law being created, seemingly out of wholecloth. Thus is it presented to generation upon generation of law students and lawyers alike. Hadley has come to have legendary, celebrated status. 2 0 The reasons for this would appear to be those just alluded to-this, after all, is the great common law at work: down in the trenches, ingeniously coming up with practical and experientiallyderived rules to govern the affairs of society. 2 19. See Danzig, supra note 3, at 254. 20. See supra notes 2-7 and accompanying text. 21. See, e.g., Danzig, supra note 3, at 254-55 ("The opinion broke new ground by establishing a rule for decision by judges in an area of law-the calculation of damages in contracts suits-which had previously been left to almost entirely unstructured decision by English juries.").
[Vol. 11 ages much like the rule stated in Hadley, 22 at least two German scholars have asserted that the CISG rule derives from the Hadley common law rule. 2 3 It has similarly been concluded by American scholars that CISG Article 74 is based directly on the Hadley rule. 24 Thus, it is seen that English, American, and even German scholars, to name a few, view Hadley as a "common law original"-they persist in the belief that Hadley gave the foreseeable damages rule to the world. The reason for the American and British perception would appear obviousa rather proud regard for the great common law decision emanating from their ranks.
B. The True Civilian Heritage of the Hadley Rule
These self-laudatory praises by common law scholars are surely seen with some bemusement by our civil law brethren. For, quite plainly, and notwithstanding the legendary prowess now attributed to the court, the English Exchequer Court appears to have largely adopted the French civil law in this matter. Though not mentioned in the primary appellate opinion, this can be deduced by comparing the announced rule to a remark made by Baron Parke during the argument of the case: "The sensible rule appears to be that which has been laid down in France, and which is declared in their code- During the argument of the case, Baxendale's lawyer, Sir James Willes, made references generally to the fact that both American and English cases had generally refused recovery of profits except in cases of "special contracts," and also referred generally to the fact that parties should not be liable for damages "beyond all human foresight.
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From the written report of the case, it appears that Hadley's counsel first injected the citation to French authority, though apparently in order to argue that its precepts were satisfied-i.e., that the lost profit damages in question were indeed foreseeable to Baxendale's shipping company. 29 However, it is likely that Willes contributed to the discussion of the civil law concepts during the course of the argument. Richard Danzig has argued that Willes' involvement in the case was pivotal to the outcome. 3° This was due in part to his accomplished ability and widespread fame, but it was also due to his knowledge of foreign law. 3 
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undeveloped areas in it, which the civil law was readily able to provide. It has thus been argued elsewhere that Hadley was merely illustrative of a larger tendency in 19th century English law of the adaptation of civil law treatise doctrines into the holdings of the English cases. 4°T o pick up on the previous discussion of the pedigree of Article 74 of the CISG, 4 1 it is obviously unlikely that French scholars would ever attribute its heritage to the English common law and Hadley. 4 2 The French civil code has long had provisions regarding foreseeability limitations on recovery of contracts damages, as noted previously. 4 3 Italy's civil code also has similar limitations." Even the Louisiana Civil Code, based largely on the Napoleonic Code in France, contains a similar provision. 45 Hence, for scholars and practitioners in civil law countries, CISG Article 74's heritage is easily seen in their civil codes, and recourse to Hadley is entirely unnecessary.
C. Blanchard v. Ely: Predecessor to Hadley Which Overtly Acknowledged the Civil Law
Interestingly, Hadley was not the first Anglo-American common law court to craft or apply a foreseeability limitation on the recovery of damages. That distinction would appear to belong to the 1839 New York case of Blanchard v. Ely. 46 In Blanchard, the defendant had contracted with the plaintiff for the construction of a steamship. 47 There were several manufacturing and materials defects with the ship, causing defendant numerous problems on attempted trips on the Susquehanna River, including delays and broken shafts. 48 The delays caused the defendant to lose a certain amount of profits for every voyage that was delayed or canceled, for recovery of which it sought along with the costs necessary to repair the ship. 49 The original contract price for the boat was $12,500.50 Defendant had paid $7,975.34 towards the price previously, and the plaintiff initially sued for the balance of the $12,500, plus interest-defendant counterclaimed for 40 [Vol. 11 the deduction of his damages, both repair costs and lost profits occasioned by the delay in the boat being completed. 5 " At the original trial, the jury granted judgment for plaintiff in the amount of $5,240.31, an amount which appeared to give plaintiff the full contract balance remaining on the boat, plus interest, and without any deduction for any of defendant's claimed damages. 5 2 Moreover, the trial judge had instructed the jury that they could account for cost to repair defects in the boat, but they could not account for any lost profits.
3
Defendant requested a new trial. 5 In considering the various points of error assigned, the Supreme Court of Judicature of New York analyzed whether the trial court had limited the jury too acutely in its damage formulation prohibiting the inclusion of lost profits. 55 The court noted that there appeared to be no common law authority for this damage-limiting proposition 56 -indeed, Hadley was yet fifteen years away from being decided. The court reviewed a handful of recent decisions on damages, and surmised "that on the subject in question, our courts are more and more falling into the track of the civil law. ... "I The court identified the "civil law track" as being none other than a Pothier formulation: "'In general, the parties are deemed to have contemplated only the damages and interest which the creditor might suffer from the nonperformance of the obligation, in respect to the particular thing which is the object of it .. . ."58 Thus, the court held that profits should be excluded as unforeseen, unless fraud or willful conduct was involved, which was also part of the French law. 59 Thus, it is seen that the Blanchard court had similar thoughts as the Hadley court about the foreseeability limitation on the recovery of damages for breach of contract. Both cited French civil lawBlanchard cited the Pothier treatise, whereas the Hadley reference was directly to the French civil code. However, both citations were of the same basic effect. The civil law was borrowed and adapted as the basis for a common law formulation of a limiting principle in the recovery of damages for breach of contract. The concept of limiting recovery for contracts damages which are foreseeable can be traced to Roman law. 6° In a constitution enacted by Justinian in 531 A.D., damages were said to be "limited ad duplum."'I This principle stood virtually unopposed for a millennium, and in 1546, the noted French jurist Charles Dumoulin asserted that the reasoning of this Roman constitutional provision was that, under ordinary circumstances, the breaching party would only be able to actually foresee this type of injury, that is, the duplum.
6 2 Accordingly, in his French texts Dumoulin adopted this Roman principle, and formulated the rule that damages arising from a contract breach were only recoverable if they were foreseeable. 6 3 Ultimately, it was Dumoulin whom Pothier cited for his treatise's conclusion that the foreseeability limitation was firmly embedded in pre-Napoleonic Code French law.' And Pothier's influence was nothing short of profound. As noted earlier, a New York court cited Pothier in a decision-Blanchard v. Ely-which advocated a foreseeability limitation to contract recovery some 15 years before Hadley was decided. 6 5 Pothier's treatise was, therefore, largely responsible for spreading the idea of limiting con-60. Ferrari, supra note 23, at 1264. A vague attempt to limit the compensation of damages in contract law to foreseeable damages was made in Roman law, but these attempts were nullified by a constitution enacted in 531 A.D. by Justinian according to which damages were limited ad duplum. However, one can consider this constitution as the "starting point" of the "foreseeability" limit which can be found in many legal systems based on French law.
Id.
61 (1821)). The statement made by Pothier which referenced Dumoulin was: "'le ddbiteur n'est tenu que des dommages et int6r-6ts qu'on a pu pr6voir, lors du contrat, que le cr6ancier pourrait souffrir de l'inex6cution de l'obligation; car le dfbiteur est censd ne s'dtre soumis qu'a ceux-ci."' ("'The debtor is bound to pay only the damages and interests which one could foresee, when the contract was made, as being possibly suffered by the creditor in nonperforming the obligation, because the debtor is considered as having accepted only these."') Id. 
III. THE CONCEPT OF LEGAL BORROWING GENERALLY
A. The History of Common Law Borrowing from the Civil Law
If one believes that Hadley's borrowing from the civil law was a rare occurrence, such a conclusion would most assuredly be inaccurate. At least from the days of the Norman Conquest, and especially in the 19th century, the common law and the civil law have continually imported and exported legal ideas and doctrines to and from each other. 77 Thus, Hadley's importation of a civil law rule into the English common law system is actually, historically speaking, not a startling phenomenon at all. Such transplanting of foreign rules into domestic legal systems has been occurring throughout most of Western history-certainly since the Roman republic and empire. 8 Not only that, but the transplantation of foreign rules into legal domestic systems is actually the most frequent basis for legal development, as opposed to legal invention by the members of the bar and the academic community. 79 For instance, the most basic of commercial instruments-the sales contract-is remarkably unchanged from the arrangement which pertained in the Roman Empire. 8 0 Lawyers, by their nature, have always sought authority for their positions. 81 When the authority has not been present in their domestic system, they tend to seek persuasive authority elsewhere, and hence the context is then ripe for borrowing foreign legal rules. 82 Though in theory the lawyer should seek to find the superior doctrine from among the plethora of foreign legal systems available, in actual practice certain bodies of law tend to be resorted to time and againnamely, "Roman law after the rediscovery of the Corpus Juris Civilis, [and] the French Code Civil after its promulgation." 8 3 These are chosen because they are written down, they are widely accessible, and also because they have a staggering amount of historical pedigree and credibility. 4 Plus, of such obvious significance as to scarcely need assertion, the Roman civil law came before the common law-hence the propensity of the latter to borrow from the former.
The early uses of Roman law in England were occasionally criticized. Frederic W. Maitland observed: "It shows us how men were helplessly looking about for some general principles of Jurisprudence [Vol. 11 which would deliver them from their practical and intellectual difficulties." ' 85 Nevertheless, during the pivotal period of development of the common law during the 16th and 17th centuries, there was a clear increase in the borrowings and reasonings from Roman civil law. 8 6 This was most common when, as was the case for many areas of English common law at the time, there were gaps in it which needed to be filled in with newly created doctrine. 8 7 Here, Roman law often, if surreptitiously, helped to fill the void. 88 As Henry Sumner Maine observed in his venerable work Ancient Law: The [English common law] judges of the thirteenth century may have really had at their command a mine of law unrevealed to the bar and to the lay-public, for there is some reason for suspecting that in secret they borrowed freely, though not always wisely, from current compendia of the Roman and Canon laws. Of course, the more time passed and English precedents were decided, the fewer gaps there were and the less resort was had to Roman or civil law. 9 0
ALAN WATSON, THE EVOLUTION
B. The Debate About the Correlation Between Societies and the Development of the Rule of Law
The historical transplantation of foreign legal rules has not been as difficult, nor as much the subject of any particular controversy, as one might cursorily expect. Though there is often resistance from lawyers and government officials to the infiltration of foreign legal doctrines, commercial actors by and large are relatively unconcerned with matters of national pride and origin in their rules-they simply want to know that such rules do exist in the case of a dispute between them in their affairs, and they want to know what those rules are for business planning purposes. 91 The content of the rule is less important than the The use of precedent also militates against the infiltration of Roman law. First, there are fewer gaps to be filled. Second, gaps can be filled by analogy with previous cases. Third, where judges are given the high social status of lawmakers-even if they talk as if their role was that of law finders-they will bolster their own position and prestige by relying on the authority of other judges rather than looking elsewhere for authority. Id.; see also MAINE, supra note 89, at 33 (stating that resort to the Roman law "storehouse was closed as soon as the points decided at Westminster Hall became numerous enough to supply a basis for a substantive system of jurisprudence ... .
91. See WATSON, LEGAL TRANSPLANTS, supra note 78, at 95-96.
fact that there is one. 9 2 This, then, undermines the widely-held belief that legal rules and doctrines are quintessentially a function of the society in which they arise-this may be a factor, but it is clear, given the historical frequency of legal borrowings, that timely societal interaction is not the sine qua non of the development of legal rules and precepts for governing the affairs of the people of that society. 93 Richard Danzig, in a widely-cited article, postulated that the Hadley rule, decided as it was without common law precedent in the middle of the industrial revolution in 1854, must be seen as evidence of a "judicial invention" by the common law to rapidly accommodate the commercial needs of the day. 94 Danzig criticized a view espoused by a contemporary at the time, A.W.B. Simpson, "that innovation in the law in the nineteenth century was largely prompted by the quiet absorption of the observations of treatise writers, particularly treatise writers influenced by the civil law, into the decisions of English common law judges. ' 9 5 This view, though commendable to Danzig, was insufficient in his estimation because it overlooked the contribution of Baxendale's lawyer, Sir James Shaw Willes, and also because it minimized the significance of the domestic exigencies which called for a new rule regarding damages in England at that point in history. 96 In point of fact, there are scholars who disagree with Danzig's criticisms in this regard. Alan Watson, for one, espouses a theory that law and society share no innate affiliation with one another-they are rather two completely separate things altogether. 97 That is, Watson asserts that "law develops by transplanting, not because some such rule was the inevitable consequence of the social structure and would have emerged even without a model to copy, but because the foreign rule was known to those with control over lawmaking, and they observed the apparent merits that could be derived from it." 9 8 In Watson's view, there are nine factors which indicate whether the time is suitable for the transplanting of a foreign rule into a domestic legal system: "pressure force, opposition force, transplant bias, discretion factor, generality factor, societal inertia, felt-needs, source of law, and law-shaping lawyers." 99 The rationale for transplanting is obvious- "there is no need for legislators to struggle to reinvent the wheel when others have dealt with the same issues."' 10 0 The situation in Hadley could be argued to follow along Watson's and Simpson's model, rather than Danzig's. The French rule stated in Pothier, after all, existed long before the industrial revolution had swept across Europe. Indeed, the rule by most accounts apparently harkens back to the days of the Roman Empire. And yet, no state of industrialized advancement existed at that time, to the extent that it did in 19th century Europe and America. What, then, accounts for the fact that the contemplated rule existed in Rome and pre-revolutionary France, but not England or America until later in the 19th century? It would appear that, the greater core of civilization in continental Europe being hundreds, if not thousands, of years older than England and certainly the United States, the continental jurists had simply ascertained the need for such a rule at an earlier date than had the Anglo-American civilizations. It is quite arguable that, rather than the adoption of the rule by Hadley in 1854 being the product of the industrial era of the day, that was simply a fortuitous circumstance-a historical accident. That the rule existed in pre-revolutionary France and Rome suggests that there is nothing inherent in the rule which suggests that the need for it has anything exclusively to do with an industrialized society. Rather, it is an inherently logical resolution of the problem of uncontemplated damages scenarios befalling the contracting parties. When finally the English and American courts grappled with and focused on the problem, they found their continental brethren had already addressed the issue, and there was simply no need for them to attempt to craft an entirely different solution when the civilian one was already so elegantly articulated. This is not, however, to suggest that Danzig's hypothesis that the Hadley judges were, to some degree, attempting to address a felt societal and commercial need of the day is without merit. Indeed, it would appear that both theories were at work in the Hadley decision-a need for a common law rule where there was none previously, and a ready solution adaptable from the civil law. Thus, as stated by Ferrari:
[Ilt has been argued that the [Hadley] rule at issue can be analyzed as a judicial invention in an age of industrial invention, i.e., as an invention linked to a society characterized by the industrial revolution. However, as it results from the text of the decision rendered by the Court of Exchequer, this view is not tenable: the Hadley rule does not constitute a judicial invention in an age of industrial invention. It constitutes rather the transplantation of a foreign rule, made necessary by the age of industrial invention. This is the con- 
clusion one must draw from reading the text of Hadley v. Baxendale. It is apparent that the judges of Hadley were aware.., of the French rule since they stated that "the sensible rule appears to be that which has been laid down in France, and which is declared in their code-Code Civil 1149, 1150, 1151. " 1°1
Hence, there is room for some of all of the views mentioned. Hadley was based, at least in part, on the stimulus provided by the needs of the newly emerging industrial era. And yet it is also quite clearly seen in the historical sense as a legal transplant, rather than an "invention," with the selected rule coming directly from the French civil law. The rule, having existed for centuries prior to any industrialization of society in the modern sense, would seemingly defy any attempt to assert a theory of inevitable correlation with English 19th century industrialization.
IV. EXAMPLES OF OTHER COMMON LAW BORROWING FROM THE CIVIL LAW
The English, and later American courts, were only beginning to develop and flesh out the precepts of the common law in the 17th and 18th centuries, and thus were starting with the proverbial clean slate. It is, thus, hardly surprising that, when the common law jurists of the day were presented with a situation in which there was no settled principle, they often looked to the civil law for a ready-made solution.1 0 2
The civil law, and especially its Roman origins, provided a tremendously respected source for potential importation of doctrine. Though neither England nor its former colonies ever received the Roman law formally as did many of the Continental European nations, it was nevertheless quite influential: "The Roman law forms no rule, binding in itself, upon the subjects of this realm, but in deciding a case upon principle, where no direct authority can be cited from our books, it affords no small evidence of the soundness of the conclusion at which we have arrived, if it proves to be supported by that law, the fruit of the researches of the most learned men, the collective wisdom of ages, and the groundwork of the municipal law of most of the countries of Europe."' suffice to make the point.
A. The Privilege Against Self-Incrimination
The privilege against self-incrimination had its beginnings in 16th
and 17th century England. 10 6 This right is widely thought to have been fashioned from a dispute between the prerogative courts and religious groups about the appropriateness of the ex officio oath. 10 7 The common law courts issued writs of prohibition and habeas corpus, in order to prevent the ex officio oath from being administered by the prerogative courts.°8 Those who sided with the common law courts' aversion to the ex officio oath's propensity for imposing self-incrimination contended that this practice was violative of certain basic rights.' 0 9 Levy states that the historical episode may be characterized "Civil law did not become a constituent element of English common law acknowledged and enforced by the courts, but it exercised a potent influence on the formation of legal doctrines during the critical twelfth and thirteenth centuries, when the foundations of common law were laid .... The only real test of its character and extent is afforded by the development of juridical ideas, and in this respect the initial influence of Roman teaching on English doctrines will be found to be considerable. On many subjects the judges and legal writers of England were, as it were, prompted by their Roman predecessors, and this intercourse of ideas is nowhere as conspicuous as in the frequent cases when English writers did not simply copy their Roman models, but borrowed suggestions from them in order to develop them in their own way." Id. at 13 n.53 (quoting P. VINOGRADOFF as an English chafing against a foreign legal system. 1 1° However, this is an oversimplification. In fact, the English advocates were not merely arguing that the oath was in contravention of English freedom-they were contending that it was internally violative of the prerogative courts' own rules of procedure."' These rules, in turn, stemmed from Continental sources of law, of civilian and Roman origin. For instance, the privilege against self-incrimination is actually found in glossated manuscripts of Gregorian Decretals.1 2 It was also found in civil law treatises on procedure of that era. 13 Thus, when jurists such as Sir Edward Coke promoted the right against self-incrimination by citing maxims such as "nemo tenetur prodere seipsum," the authority was not English-it was Roman/Continental, i.e., civilian.'14
B. Mitior Sensus Doctrine in Law of Defamation
Early in English common law history, the law of defamation began to be developed. One of the doctrines which arose quickly in regard to this area of law was the mitior sensus doctrine-this doctrine stated that in defamation actions, where possible a court would construe the allegedly defamatory communication as not being defamatory. To cite a single example of attempted use of this doctrine, when a person stated about a lawyer that "he hath as much law as a jackanapes," the mitior sensus argument would be that by such statement was only meant that the lawyer was as knowledgeable as a jackanapes, and then some; i.e., the jackanapes statement was merely a threshold assessment. 1 [Vol. 11
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form in the Roman Law Digest." 7 Again, it also appears in many of the civil law treatises of the day. 8 The civil law heritage of the rule is thus unmistakable.
C. Law of Conflicts
Justice Joseph Story was instrumental in developing the American theories of conflicts of law analysis." 9 Cases in this area at the time of Story's judicial reign were scarce, and so he looked to the civil law for assistance in developing a conflict jurisprudence. 120 As he stated, Story endeavored to "'use the works of the civilians, to illustrate, confirm, and expand the doctrines of the common law."' 1 2 1 Story not only did this in his treatises and scholarly work, but also in his court opinions as well. For example, in Van Reimsdyk v. Kane, 1 22 Story cited the 16th century Dutch civil law jurist Ulrich Huber for the following proposition:
[T]he law of the place, where a contract is made, is to govern, as to the nature, validity, and construction of such contract; and that being valid in such state, it is to be considered as equally valid, and to be enforced everywhere, with the exception of cases in which the contract is immoral or unjust, or in which the enforcing it in a state will be injurious to the rights, the interest, or the convenience of such state or its citizens.
12
Moreover, Story was not the only jurist who was making use of civil law authority in adjudicating conflicts cases during this general period. For instance, in the 1803 case of Nash v. Tupper, 124 there was a difference in whether suit on a debt was barred, based on whether New York law or Connecticut law applied, respectively. 125 The court cited the French scholar Emerigon for the proposition that domestic courts were not destroying their own sovereignty by applying the laws of the jurisdiction in which the contract was formed. 126 There are many other examples of American courts citing Continental scholars for civilian precepts in conflicts cases. 127 Thus, our American jurisprudence on conflicts of laws owes much to civilian sources and inspiration.
D. Mistake Doctrine in Contracts Cases
In the law of contracts, there is a principle which states that if the two parties make a mutual mistake regarding the subject matter of the contract, the contract is voidable, and thus, may be unenforceable. 128 It turns out that this is a civil law concept which was imported into the common law of contracts. This has been widely recognized. Supreme Court cited the general statement of the rule regarding mutual mistake, and then remarked: "'Such was the civil law .... The same rule has been adopted as a part of the common law, and is based upon the idea that in such cases no contract has been consummated; that the minds of the parties have never met in respect to the real subject-matter of the contracts . "..." 130 The 17th century French scholar Jean Domat was cited for the civilian origins of the mistake rule. ' Indeed, Domat's treatise was influential, and this concept was eventually incorporated into the Napoleonic Code.
13 2 Accordingly, the mistake doctrine in contract law is another example of the common law importation of civil law precepts.
E. Rules of Equity
In early English history, there developed a system of common law that was quite rigid, and it was structured into various specific writs of relief.' 3 3 Generally, only money damages were recoverable.1 34 Eventually, litigants who desired other types of relief sought it from the King, and then the King gradually delegated this adjudicatory responsibility to the office of the Chancellor, which evolved into the courts of chancery. 135 The procedures, and the substantive rules, of the courts of equity were imported largely from the Continental canon law, and thus, were essentially of a Roman pedigree. 13 6 Indeed, the chancery's "pervading spirit of equity and good conscience may also be credited to the churchly influence of the canon law." 137 This spirit is seen in the various procedural remedies and rules which the courts of equity came to apply. For instance, the trust was an equitable doctrine in origin.' 3 8 It constitutes the creation of trustee-fiduciary obligations that are of the highest, most demanding recognized in the law. Moreover, the remedy of unjust enrichment was influenced by ecclesiastical concepts which were inherent in the Roman canon law of the church.1 40 Thus, our system of equitable remedies owes much to the Continental Roman law, which is bound up in the civilian tradition.
F. Rules of Civil Procedure
One of the primary characteristics of the civil law is, at least in its modern form, codification.
14 1 David Dudley Field was a New York lawyer in the 19th century, who was a proponent of codifying both substantive and procedural law in a civilian fashion.' 4 2 Field sought to remedy judicial sluggishness, and the unduly complex characteristics of New York law, which he believed was indicative of the law in all of the United States.' 43 Field set forth his vision for codification as follows:
The records of the common law are in the reports of the decisions of the tribunals; the records of the statute law are in the volumes of legislative acts. To make a code of the known law is therefore but to make a complete, analytical, and authoritative compilation from these records .... [A] complete digest of our existing law, common and statute, dissected and analyzed, avoiding repetitions and rejecting contradictions, molded into distinct propositions, and arranged in scientific order, with proper amendments, and in this form Field's efforts at codifying New York's substantive common law were largely a failure. 14 5 However, he was quite successful in codifying New York's rules of civil procedure, and Field's theories remain the structural framework and inspiration for the American Federal Rules of Civil Procedure currently in force. 1 46 Hence, our modern rules of civil procedure owe a great deal to civilian principles of codification.
V. CONCLUSION
Hadley v. Baxendale, though widely celebrated within the common law community as a great common law case, owes a great deal to the civil law, as it essentially adopted the applicable damages rules from the civil law and the French Civil Code, specifically.' 4 7 It turns out that this was not a rare or novel occurrence-rather, legal transplanting of doctrine from one legal system to another has been occurring for centuries. Specifically, it has been occurring in the form of common law borrowing from the older, developed civil law and Roman law for almost as long as the common law itself has been functioning, first in England, and later in most English-speaking parts of the world. The failure of England to formally receive the Corpus Juris Civilis did not prevent the common law courts from, nevertheless, being widely influenced by the Roman and civil law. Not only has the Hadley foreseeability rule been borrowed from the civil law, but so have numerous other doctrines, in whole or in part, including the privilege against self-incrimination, the mitior sensus doctrine in the law of defamation, much of the law of conflicts, the mistake doctrine in contracts law, the rules of equity, and the American Federal Rules of Civil Procedure.
This evidence seems to support the conclusion that the particular shape of legal doctrine as developed by the legal mechanisms of a society is not inevitably tied to the societal needs of the day. Rather, transplantation of rules from other societies, formed in other eras, can, and do, work reasonably well in spite of the heterogeneous nature of the respective societies in which they are implicated. The dawning of this realization can help foster future harmonization efforts between participants of divergent legal systems, given the fact that they share so much heritage in common.
